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UNITED STATES CIVIL SERVICE COMMISSION I REPLY PLEASE REFER TO
WASHINGTON 25, D. C.

Honorable Lyndon B. Johnson
Progident of the Senate

L

Dear My, Presldents

Ws are submitting for the considerstion of Uongress proposed
legislation to establieh one gemersl and squitahle principle to be
followed by all Pedersl agencles in restordng to thelp employees
pay and other bensfite of employment which are lost by reason of an
unjuetified or unwarrsnted persunnel action subseguently corrected
by sppropriste suthority. Thers are emcloseds (1) & draft billj
(2) a seotion anxlysls of the propossd billy and (3) & statement of
purpose and Jnstifiecstion. ’

The proposed bill presents ona comprehensive and unlfomm
authority for back pay entitlement and compututicn o replace the
three current authorities, because these suthorities are neither
‘eomprehensive nor uniform in thely application. Specilieally the
bill is intended to mg:meda the pay provislona of Public Low
80=623 snd Public Law 8l«733. In sddition this bill provides & more
specifico legislative foundatdon for the Civil Service Rommissionts
suthority in this area now exerciged under seotion 13 of the Veterans
Preference Act. ’

In brdef, the proposed bill ensbles appropriate suthority follow-
ing on edministrative detormination or timely sppesal to pay en enployee
who has had his compensation terminated or reduced because of an i~
justified or unwarrsnted personnel sction the difference between what
he esrned snd what he should have earned for the period. Ho entitle-
ment is oreated, however, without a finding by sppropriate suthority
that the sotion was indeed unjustified or unwavranted and a deterwinae-
tion by such authority to take corrective action.

As smplified in the attsched statement of purpuse and justification,
the proposed bill extends back pey protection to certain employeea and
situations not covered by present suthorities. Significantly the proposed
bill does not extend to any employes any rights of tenure, review, or
appeal to which he is not otherwise entitled. 1% does require, however,

Approved For Release 2004/02/03 : CIA-RDP64B00346R000400150011-4



Approved For Release 2004/02/03 : CIA-RDP64B00346R000400150011-4

-l e

thot vhore on aployoe bas & right to sook sorvostive sebion thyough
edilndotrotive proocodings, mod Lo sucecseivl in doing B0y he will

for poy, enployment benoflt, and othor purposes bo deencd to have
rondored gervics ab his propor prade durdng the porlod. Worcover the
preposal, wovld olreagthen the powvers of agonvles in meling equitable
pay d boneflt adjustments following the corvestion of unjustificd op
unerrantod personnel astions widch they decide to correct on tholr
own initiativo.

Timgly proceosing of appodle should minimire individual retvoactive
payrents. The canes vhdeh would be covared should continue to be larpely
thooe which sore slreody coveved by one or the other of the prosent
authoritics covering bock paye Wnile it is not antleipated thab the
addiblonal costs dnvolved would be groat, howover, the prineiple which
this bl would egtebilich ig an dmporbont ones For this rengon 3t lg
hoped thet the Congross wlll be able to ect fovorably on this legielotion
durdnyg thio scoslon,

The Burean of the Budpet edvigos theb frem the standpoinb of the
Adrdnd.ebrationts program thers would be no objection to the snission
of this roport. _

By dircotion of the Commiosions

Binoercly yours,

Chad.rian

Enalogure #7658
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A BILL

To pmﬂda for the peyment of compensation end restoration of
employnent benofllts to cortain Federdl officers end employees
Lrproperly deprived ti*lémoi;‘, md for other purposcs.

Bo 44 enceted by the Senste and House of Ieprogontatlves of tho

Undbed Sbatos of Anerdea dn Concvops eogenblod, thab this Act may be

citod as the "Back Poy Act of 1961M,

£5Cs 2+ For thoe purpose of this Act the tem "apency™ moans
(1) the excoutive departmentsy (2) the indopondent eamblﬂ.ﬁhmnﬁa in
tha exccutive branch, including corporations wholly owmed ox controlled
by-the Unltod Stabeny (3) the Administretive OLf1ce of the Unibed States
Courbsy (L) tho Librery of Gongrossy (S) the Genovel LAeoounting Office;
(6) the Covermienb Prinbing 0ffice; (7) the Offles of the Architoct of
the Capitoly (8) the Botanls Gordens and (9) the povermment of the
| District of Colunbila.

BLC, "2. () An officer o enployes of an agency whoy, on the basie
of en edninietrvative debemination or a tinoly appoal, 18 found by
appropriate suthority under opplicable laws op ropulabions bo have beon
subjoot to an unjustifiod or wnwarrantsd porgommel action wirloh hasg twlthe
dramm or veduced mny part of his sslery, wages s Or other conponsation shell
be entitled upon corrcction of the action 'bb be pald for the perlod that
the mt:!.on.ma in effeet in an enownt comonsurato with the mmount he would
noxneldly have ecined had ha not been subjost to the sction, less any emounts
earned by hinm through other enploynent during such periods (b) For 2ll
othor purposes, lncluding the escumiletion of leave nob in ma#eas of the
| moxcimm presorlibed by low op regulatilen, he shall be demmed to have renderod
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Saceirih:

5"‘3'1.,..’.&:. The Unlted States Civil Serviece Ocamiwion oy preseribe
ropulations to coxry oub tho provisions oif this Ac'b. '. |

BEC, B, Soctdon 6 (b) of tho Aot of Auust 2, 1912, Chs 309, 37
State 555, a0 m*.mndma,; (5 Ul 652 (b), ond the looh .71. worda of tho
third provico of sectlon L of the Aot of August 26, 1950, Che 803, 6}
State Th6, orve ropecled, | |

810s 64 This Act applies to pereonncl autions éi‘fem‘tmd on or aftop
the d;e-:xm of lte onaectments The provisicns of law ropedled undex sectlon
5 of this Act continue in force with reperd Yo actions talen prior to
the effective dato of thio Act. |
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SECTTON ANALYSIS

Moat of the situvations which could glve rise to the reotrozctive
payment of compensation or employment benefits under the provislons
of this draft b1l ave dlready covered by the back pey provisions of
Publie Low 623, 80th Congress, Publie Law 733, Olst Congress, the .
powers of the Clvil Service Commission wnder the Veterans! Prefercnce
Aoty and a nurbor of decleions of the Compbroller Genersl interpreting
- thege auvthoritiess The baok pay provisions of this draft bill, however,
would be more uniform and in eome cases more equltable than those now
avallatles In addition, the coversge of the draft bill is designed to
encompass all employees of the excoutive branch and cerbeln other spencices.
Signlficantly, the dvaft bill neither requires any agency to review any
kind of persomnel asction, nox defines or restricts the nature of correciive
actions themaselvess Morcover, the draft bill does not modify the procedural
requlrenents of ony fommel sysbem of appeslss ALl the drafd b1l requires
is that vhore a right of appesl has been specifically granted by law or
regulatlon, or where managenment on its own inltiative has discovered &
pergonnel ectlon which in &ll egquity showld be reviewed, any corrective
action as & consequence extended Yo & Federal officer or employee with
rospect Yo adjustnent of compensation or cuployment benefits must be
retroaetive in its effect, complete in 1ts romedies, and consistent in
its application.

Section 1 of thds draft bill suthorizes the use of a shorb or
popular Tible in oiting this leglelabtilon.

Secbion 2 of the draft bill defines Yagency™ in sufficlently broad
terms Go inoiude all parts of the executive branch, the povirment of
the District of Colunble, and those other cstablishments of the Federal
Governmend which lock to the exeeutive branch for personnel mensgement
loadership. ' :

Section 3 (a) of the draft bil) covers all officers snd employeos
of the ezencles encompassed by the definltion sebl oub in gection 2.
This would include all persons in both the competitive and emcepted
eivil sorvice. _

Section 3 (a) of the draft bill in referring to Hadministrative
deterinablon® means a deolsion made by eppropriete suthority on its om
Inltiative as opposed to e deeision whieh it has been required to meke
in order to dispose of & formal appesls. The purpose of this provlision
is to grant apenciles the right ab thelr owm option to correct any rveal
injustiees in the back pay avea which they identify themselves, especlally
vhere no averue of sppeal nay be open to the individual involved. '
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Seotion 3 (n) of tho draft b4l in referring to "Hinely eppeal®
hoang (1) ¢ vorgueot properly mede to on agenoy or to the Clvil Service
Comlooion sccling reconniderabion of on official porponnel action

which has effected on eapleyee edversoly (2) inftlated by on omployco

or hin ropresentativa (3) under on appeal oysbem or proccdure ostablished
by los ox repulation (4) which vequost hen boen aecepled by the culhority
admindatering tho particular eppeals ayptem or procedure involveds This
provigion of iteelf creotes no new concepts of timelinoss. On this point
it ralion enbirvely on the practices colteblished 4n guch other laws oand
roguletlong dealing with coployeo oppeels ag may now oxlot or loter come
into beinge The purpose of thls provislon is to provent cwployecos from
proosing sbele elalmy for beok pay where thoy themselves hove slept on
tholy rdghta. :

Saclion 3 (o) of tho dralt bill in using the phrase, “unjustifiecd
or wavnrranted pergonnel aotlon', follous the language of Publie Low
623, BOth Congrens, the prinery bock pey aubhority at the tdme this
propoual wos drefted.. £l porsomnel actions in the wdminlstrelion of
the Federvel persomnel systems are taken under pomo aubherity. Xech puch
pergommel action should bo intended to he a propor. exorelso of tho powers
ostabliched by the partleulor lew or reguletion under which the action
1o takon. lHevertheless, vceaslonally errors ere made in tho exorelse of
theose poveras  FPorponnel acblong whieh dare found to rofleet such crrors
nmoy be defoctive on cqultable or procedural grounds or boths The ruling
Interpretation of tho phrage, "ujuntificd or vnwerranted" with reference
to odverse eotlons 1n the cwrrant adniniatrotion of Publie Lauw 623, 80th
Gongroas, cnconposges bobh equltable and prooedural coraldorations folw
lowing the decisdons of the Cowrd of Claime in Shpincor ve . 8., 17
CeCle 30, and Gorela V, Us 8,, 123 C.CLl. 722, nnd of the Campiroller Gone
f;l_z‘f;‘tl In 3«!;‘ Cate 563,

 Seotion .3 (a) of the draft bill in referring to Yappropriste awthor-
Ity" neans that sgeney, offlen, or offlelal aipowcred under epplicable
law or regulatlon to corvéech or direct the corvection of the unjustified
or unarrented acltlons In sone coses thlg could be tho Clvil Scrvice Come
- mloslon es eotablished, for ewomple, In bhe Veterans' Freference Act. Tn
nany Instances, sueh aubhoriby would bo found b sone level of agency
monopenont ag defined In applleable ropulatdons and delegatlons of auw
thority theroundore

foatlon 3 {a) uses the pheass, "eppliceble lews or vepulablons,® to
refer to the lovo ond rogulatlons which provide the basia for operations
nnder the Federal persenncl gystovss  Tho deaft bill looks to these lowg
and woulotlons whiel exlot now or mey later come into eoffochs

(1) to provide avenues snd proceduroes for the reconsldors-
atlen of wjustificd or wworranted persommol aotlons.
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(2) to provide the lenel Losla for toldng propew
pervgonnel actiong und Loy corrocting wnjuable
fled or unmarrented onege :

(3) %o octalilich the losus of the suthority to
corvoeh dumpropoer actlonge

Tho phrase, fwdler aplledilo lows o repulatlonst, has boon
plocod ed Andieated dn the draft HLIL in order to lncure ibs mf@rmm
to the word "found" and the phrase Wapproprlobo outhority®s It proe
ccdes the phrases "unjustlfled or wwervranbed perscancl sction®, in
order to svold the logledl inconsisteney thdeh would bo sug mea hy
referenco to "en wnjusbificd or wmarrented povconnel soblon wider

ppropriote la:m or reguletlons”s  As inddoctod provicudly, howover,
Celll propor persomncl aoblons reflecht en exercisa of outhority nnd.ox' mx
epproprioto law or repgulation. - : o

Seotion 3 (o) of the draft W1l does nob cnmerale the opeeific
types ol povooanel aetlons covored Lecouse ib i not the causp of tho
ention, now how 1t io leboled woldeh ls lupordent hevas tWhel 1o slimlfe
lcant is tho proprloly of tho sctlon and whether or not the exn xpil.oyee
effcctod hed hle componmntion reduced oo o conpoquonce. UnJuebifled op
wrarrenbod sopave Lum (.;.nclmlmm voblronon ua*), suspenalong, end
dextoblong will cons m m;a moel of the sltuabtions :'mvmlmrl.

Soetdon 3 (o) of the dralft LILL in the pame eplrdt does nob :
emuierace the epoclile types of corvective sctlon which would conotitube
approprlole corvociion of tho vordous types of wmjvstificd or wwwrrintod
porconnol actlona wilch noy arloos The ponersl tewma Yeorycotion® in the
bexb of the draft bBILL hog been uced doliberntely to nsours thot the
proper adalnletreblve actlon, whabtever 4t misht be conslsient with
epplicabile laws or repulationay be taken bofore a back pau' entltlonent
lg croateds

Eoetdon 3 (a) of 'L}m dpald BILL esbobliches an entitlencnt Lo bee
pay in oy s,,,mw.ulou whers & porsonned cotion wileh hoo fomminoted op
decreased the compensabion of a Fedorel offleor or employes is subsoquently
found unjustified oy wnwarranted and corrected by oppropriate puthoriby.
For cloydby the four escontlale for an onldflexnt to baok pay under this
Act ave sot out belows '

1., A offielsl peramm& ection nuetb heve been token
which roduced or dimdnished gone pord of on
Inddividuedts usnol selory, wanes,; or othor Coponote
tlon Lron Federol epploynente In obhor words, in
offect, somothing rost have boon tolten BXaY e
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2+ The persomnel action in question must heave been made

: the subject of review by appropriate authority eithex
becauge of a timely appeal or because appropriate
authority en its own initiative decided to review
that actlon, In other words, the specific ection
which precipitated the employee's losa muat have been
re-oxemined., ‘

3. The personnel action in question must have been found
by approprlate suthority to be unjuﬂtified or unwarranted,

La A corrective action conslgtent with applicable laws er
regulations must have been authorized by appropriste
authority as a consequence of its decision.

Section 3 (a) of the draft bill, therefore, esteblishes for pay
purposes the prineiple that an employee should be made whole followling
the correction of an unjustified or unwarrented personnel action which
reduced his compensation in some way. As would be defined in detail in
the regulations, the adjustment in compensation would cover everything
to which the employee normally would have been entitled. The regulations
necessarily would require that the adjustment in compensation recognize
any obvious things in the normal course of events which would have
affected the amount of compengation., With respect to redueing that amount,
these would include situationsg, such as: death before final adjudication
of an appeal, separation or furlough as a result of reduction in force,
transfer to another agency, and imprisomnment for crime. With respect to
increasing the amount of compensation, the draft bill assures credit for
inerements sueh as perlodic within~grade increases and general psy ralses
to which the. employee would have been entitled had he not been subject to
the unjustified or unwarrented action. Public Law 623, 80th Congress, and
Publie Law 733, 8lst Congress, unfortunately prevent crediting these in-
crements in computing the amount of back pay. On the other hand, both
Publie Law 623, 80th Congress, and Public Law 733, 8lst Congress, are cur-
rently interpreted as ineluding in a back pay computation the premium pay
which an employee normally would have earned. To preserve this inter-
pretation the phrase "would normally have earned," which appears in
Publie Law 733, 8lst Congress, and which was dlscussed by the Comptroller
General in 34 Comp. Gen, 382, has been repsated in the draft bill,

Section 3(a) of the draft bill, following the historical precedents
in this area, provides that the amount of back pasy to which an employee
would be entitled would be reduced by whatever amount he earned through
"other employment! during the period the action was in effect. The term
Yother employment” is taken from Public Law 623, 80th Congress, in order to
asgure a continuity of interpretation on this peint., Both the Court of
Claiws and the Comptroller General view "other employment" as encompassing
only that employment engeged in to take the place of the employment the
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employes hed prior to tho action ageinst hime This interprototion wos
decvnsed by the Court 4n Juckoon ve UsSe, 121 GuCL, LOS s end by tho
Copbroller Genoral in 32 Comps. Gens 100, Thorofore s 1L en auployes

had boen scparatod fron his positlon, this mownt would be the difference
botveon whad hlo goverment Incoms ghovld have beon and what ho actuelly
corned in on coploymond obtained to Gele the ploco of his govermuent Jobe
I ho hod been denoted, the amount to whilch he would bo entltled would
bo the differonce bebucen what his incoms should have been in the proper
grodo and vhed 16 sobuelly was ot tho lover prados

Section 3 (b) of the dreft bill in using the sentence, "epr sll
othor purposcdy including the secunulatlon of leove not in exeess of th
hecclmun precscribed by lew o rogudablon, he chall Lo decnied 4o hove
rendered servlice durlng the perlod®, provides for the canplete rogloration
of seanlority, sorvice ercdlt toward revivenenty, Life dnsurance, health
Insukance, and ol otlier benelits of enploynent whleh mey have been
- afflected by the action,  This 18 coupletont with the current ocdednd gtratlon
of these nabbery Lolloulng a covrd op Glvil Service Comission restoration
orders In addition, leave socumillublon, excluded specifioally fron the
back poy provislons of Mulille Low 623, [0th Congross, would be authorlmed
udfomlly by this draft bIAL following the procedont of tha mora rocons
Public Lewy 733, Olob Oonprooce Tho vsunl cellingo on leave scomulabion -
vould be observed, ss prescribed by the lew or reguletion covering the
particvler leave oysbem to widch the employee i subjoote

~ Bectlon I of the dreft L1 suthorlzes the Civil Bervice Cemtssion
o moka sl vegulatilons ao noy bo hecosoary to carey out the provisions
of thls proposdl much as tle Commission repulotes in corbain othsr pay
srenss - Doy to day applieation of thewo repuletions to individual ensos
would bo the rogponolbility of the speecles concorned, The General
Aecovnting 0ff1leco would rouolve gpecifie questions in individusl cages

as 4t docs other natters involving claine and domands against the Governe

mont of the Unlied S‘baﬁas.

Sectlon 5 of the draft bill repesls the back poy provisions of Publio
Law GZ3, 60’*‘{;@1 Congroos and Publie Low 733, Blob Congrese.

Boction 6 of the dvalt bill provides that the measure ghell bo
oPLocTiVE Ul réspent to porsoancl sctions baken on op after the date
of 1to ensctnents It i not adplnlctrotively feanible to moke this
propoosl. yetronctlve wlihout linltatlon. However, there is no wore reagon
for nelking ib retrosctive to one date than 4o coobhors For these reasons
the provieions of the dyoft b1l would ba applicable to eoses aplsing
becavse of wjustifled or wverrented setions takan on or after ils date
of enactients Prlor cases would be sobiled wnder curyent aubhordtles.
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Statenent of Pornogae ond Justiflcalion

of

A Draft D)L bo provide for tho payment of componaatblon
and regtoration of cnploynent boneiits to eortain Federol
offleers and employees improperly deprived ‘thoreof's

Furposs
To assure thab all classes of Fedeval offlcors and erployecs can
bo treated equitably and wilformly with respect to canpensabion and o
pPloyment benollts as e eonsoquense of eolions taken to correst unjustified
or wnuarrvented persormel astionse

J us*bﬁ;i‘:lc:ation

This leglslative propossd consolidates vhat is generslly rveforred o
as "bacl pay" anthorlty into one logleal, equitable, and corprehensive
sbatenent of entitlement with respect to compensation and enployment
benefits. It 1n more than a codification of ecurrent back pay authorities
because those authorliles, wWille adequate in many respocts, ney not be
applied unlfomily to 1l slmilar situations end do not afford conpletoly
eonglstent remedica, The proposal is not entirely new, houever, besause
it has lergely sclected the besh elenents from these fariliap authorities,
welded them into one prineiple, and propesecd the use of thatb principle in
evory instenve vhere a questlon of back psy can bo ralsod, Brlefly this
prineiple holds that an employeo is entitled to be mads vhole vhenover en
erroneous persomnel actlon which hag temiinated or reduced his compensation

‘18 correoled by sppropriate suthority. 8ignificantly this proposal ls nob
concerned with the subsbence of eppedl rights, the structuce of the appooaln
- preocess, or the preolse nature of corrective achionge

This propozal eowdd Justify itsolf with prinelples of falr play ox
philosophloal concepts of equity and Justice. Fortunately for purposes
of brevily, this is not necessary. It 1s slso umneosssary o recount how
the congept of baek pay hes been wildely accepted in industrys The simple
fact le thab the Lrend in lew, repuletion, end interpretation deronstrabes
clearly that the Congress, the Courts, the apencles s and the Conphroller
Geoneral have been thinking along these lines for a long tiwme with paritlewlar
amphasis on the past 15 yearse.

Backoround of Curyont Auvthorities

In 1947 14 was pointed oub in Congress, ascording to the
Llegldlatlve hlstory, that a "laring loophole in the prasendt lay®
exisbed 1f an evployee in the compebitive service who suecessfvlly
availed hingelf of a vight of appeal eould nob eluays be relnbursed
for the canpensablon he lost whllo his appeal was pending. In 191LB »
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aftor conanlting the Clvil Servicd Commisalon and obhers, Gonpress

 responded to this need by enacting Public Law 623, 80th Congress, as

an amendment to the Lloyd-LaFollette Acte

Publie Low 623, 80th Conrress, aubhorizes back pey in non=gceurlty
cnses involving improper scparations end snepenslons of nonveterans with
civil sexrviee status in the competitive service and all veberana who
have completed thelr trial or probabionary perlod. The amownt of poy 1s
computed ot the rate the enployee was recelving at the time of the dme

proper actlon and covers the entire perlod the actlon wos in effcct.

Leave accumitlation covering the same perlod, houever, was excluded from
the other remedies to which an erployes wag entitled under the Act.

In 1950, with the pazsage of Fublie Lew 733, 8lst Congress, Oongress
ached again in the back pay ares, thls time protecting exceutive braonch
employees suspended or terminated in erronecus securily actions. The
amovnt of back pay 1o compubed as wnder Publle Law 623, 00th Congresss
however, agendy hesds are authorized to determine whether the employee
will be psid for all or part of the perloed of erroneous suspenslon or
removal. Interestingly, agency practice under this law has been to -
authorize payment for the entirve peried almost withoub exceplion. HMore
complete 2s to beneflta, Publie Law 733, 8lot Congreas, has been Intere
preted to permlt leave accumulation covering the period of the erroneous
aetlon, ' >

The thivd major seurce of back pey aubhority is the Velerans!
Praference Act of 19hh, as amended. Thip Act has been interpreted as
puthorizing back pay in cases lnvolving improper demotions of veberans
who have ecomplebed & trlal or probablonary perlod and in cases arising
as 2 result of erroneous redvetlon dn foree actions whether or not the
employaes concernsd are veberans.

In recent years the trend of Comptroller Generaltls decisions intere
preting these authorities has been toward greater flexibllity. This
trend notwithstending, however, it 1o epparent that these authorities,
ag noy gtated, provide an Insdequate busis for a full selution to the
baeck pay probleme I the problem ls Lo be corrected, new logislatvion
miet be the snpwer,

The Heed for Chanps

HMogt back poy sltuationg in the Federsl service are alrcady covered
In somo wey by current authorities. This factor ltself tends to demone
strate that the princlple of back pay s a part of corvecbive actlion ia
well establlsheds Tt sugeests further that the reason the back pgy
pleture is not complete today is more & matter of oversight than intens
tlonal arvengemente Ib do apparent that whenover Congress has faced the
problen of back pay, 1t hag never Intended 1ts action teo discriminate
against any enployee who could bulld an equitable claim. Clreumstances,
wnfortunately, have led to a plecemsal approach to the back pay problems
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As a consequence, veterans are now afforded broader back pay
beneflts than nonveterans and at any glven moment there are still .
many veterans and nonveterans alike who wuld not be awarded back
pay at all except in the correction of errvoneous reduction in
force actions. This number would include all employees serving
probationary or trial periods, many nonveterans who are employed
by their Government outside the competitive civil service, and
all nonveterans in the competitive service in actions of demotion
for cause,

Private relief legislation in individual cases cannot answer
the problem, because it tends to discriminate against the person
who does not seek special consideration beyond the remedies avail-
able to all. In the interests of both uniformity and equity,
therefore, there is a strong case for improving the present back
pay authorities, The case 1s particularly strong when it is
recOgnized’that the step toward a better back pay authority is a
small one in terms of costs and administrative adjustments. No
great number of cases should add appreclably to current costs and
the handling of all back pay cases would be little dlfferant from
current procedures.

Impact of the Current Propoéal

There are four features to this leglslative proposal which
should be kept in mind in order to understand what it is designed
to accomplish and, Just as important, what it is not designed to
do:

1. The Comprehensive Nature of this Authority. The
proposal assures that back pay protection would be
available to a Federal employee whenever an unjusti-
fied or unwarranted personnel action which diminished
his pay is corrected in his favor. The proposal does
not attempt, however, to specify the precise nature
of corrective actions, It requires only that the
unjustified or unwarranted action be corrected before
an entitlement is created, It is inherent in the use
of the Lerm "correction" that the adninistrative
action referred to must be one which is consistent
with applicable laws and regulations. The protection
does not hinge on the operation of any particular
systems of appeals, but would be avallable as a con-
sequence of the operation of any system of appeals,

In addition, where no avenue of appeal is available,

an agency itself may award back pay to an employee merely
by acknowledging that its action affecting the employee
adversely was unjustified or unwarranted and corrcctlng
it.
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The Yash of Diminished Incomge Meny thinge way heppen to
the digadvantage of tho cnployes on the job whieh moy have
& veol or potontial effeot on his Plnences ew g hopodesop
promotion or Job elesalfication wprrading may ba denled oy
deloyed, & transfer to & now looatlon may bo more expensive
then antdolpated, & fres offiedsl pexichog epoge may be lowt,
eta, ggngrmpmm.al Unog ot desl with situnbions of this -
sorb, T

ho purpose of WHH Propovsl 46 Grly o peivdl &
sgenoy bo ralo o enployos wholo fyom & pay and benefite
point of view following ibs declolon to porvest sn unjuatifiod
o wmwarsanted personnel estion ageinet himy '

Lo acconplish i4o prepose thia proposad usss the Wtegl of
oindehod dncoma® which mush be mpplled dn every potential
buclk pay eltuation before am entillensnt 18 estalblished undeg
thia anthordtys The wjustified o unwstranted poroonnel
sotlony in effeot, must hove tokon svny cone part of the Homed,
sodory, wagesy or othey compensation of the employer affeobed.
In other wordy, 18 no part of the sployeatn golovy, wigoes, o
¢thor compensalion as & Government enployes was aotnally
dinlnlshod by the dmproper acbion, thews oan be no oladm to
bisok pay vhen that gotion o coxvuctods

Lho Dosmdrenoib fop Timelsy dotions In oidor to preserve his

FLZIL bo baok payy tho eiployos inder this proposed world be
required to eovedne the righio of Eppend. opon 0 him An &
ey moomors  Fow eovmple, an employes thoss position waa
dotmgraded wuld 1oia bis right to demend back pay wiless he
rde o tindly end sucocholful effory to appedl. the dowgrodiog
actions Ehodld thot eoployes be promoted somotime latar In g
routine reallosatilon of hia posttion, snoh resllocation would
hova no back poy frpliosticong. — , -

The Advontases of ,megmmm{ By posmltting an sgendy
to aablnrine Gonk poy o AE5 o deternination dn eorvecting

- an wjusidfled or wmrronted porsennel aotlon, this authopdty

Antrodveos tuo not elononbys of flexivllity which sbrongthen
the corveetive powors of manogenanb. Plret, shon an spgenoy
dizcovery 4% hos inadverbontly taken en wjustified or une
warventod sotlon, 4t would be freo to correot the gction
frmwdiately on 4% owm Anltdabdve with an sopropylate poy
edjustnent. This evelds the loos of time and rosources involved
in &n m%opml over b mottow wileh tho mreney moy feol dn edvanse
gholld bo settled In the euployeats Lavors Bocond, when an
eponoy doslves to exbond back pay sdjuptuents uniforidy to all
poreons in the same elroussbonces ¥hen en eppes) o won by any
one ol the persong inwilved, 1% would ba Lree to do &0 on its
own Indtiative, ‘
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In a recent case, for exmplo s O proup of volorang 4n
waga boord Jobs euccessfully eppealod to the Civid
Servien Commlmsion thedw demotdons eg o rosulb of Job
elasaification downgradings and were awardod back pay,.
A nonveoteran worker 1n the some g£roup, vihio had no right
to appoald o the Commlnslon, banefited by the sibosquent
rolnatatonent to grads bub wan demted e bads poy ade
Justmont his nusocinten ‘recolved, benmuse the sgency had
no enthordty to pay hime This proposed abhordlty would
have permdtted the egenceyy had 46 deslrad, to awnthorize
the sane kind of adjustmont to all of the employens
involved, .

t_-”imt eemm.m m

It La very @Lfflendt 6 wesess the cosb lavolved dn this proe
posad bill. This 1o not bocouse these mate wuld eongtitute a
major expenditore. Ingtend i 15 because Ysddedt cosh 3o the lne
formation noeded whiile roadlly avallable information mfortung taly
revenls 1itile sbout current cost, Today egencdon penerally absorb
the copts of compensating enployoes entiiled to badk pays Under
tho proponed bill, no change in this ia envisloned.

Potentlally eomo ogencles may hoave a ssmevhat larger nuwber of
casos duvelving badk pay entitlemont then they have ab present,

On the other band with euch cloareeut and compréhansive enblilomont
eotedlished, agencles would have an added dneentive 4o eonduat thein
appadl and roview activitdes in a timely end expoddtdous manner in
orde? to mininlze the cost of eueh entdltloments, Horeover, the
drafd bill vould tend to limit the sisge of retrosetive paymenta
becanse employees who neglect to wne thoip eppeal righta, 4f any,

dn g timely manmer would lose tholr right o demand back DUV

In the beneflts eren 3t wuld be virtuslly impossible to
Reagt? the secoumlation of loave covering perieds of impropor gope
aretion or suspension ag auvthorized hy the araft blll., Taken at
different timos, losve has different values, Tn sddd tion, while
terninal lumpesum oonual leave paymonts ecan reprosent a ensh
expmney slok leave should have no getual welue wnless the enployes
d8 111, Tt would scunm reasonsble te asoums s thorafore, that this
leplelotive proposel would evaate no new costy or inconveniences
in the leave erea mre burdensoms than those egencles arve adjusting
to now, '

Those beneflls to which employees are entitled on a eontributory
bogls, mch as rollrewent, 14fe insurance, ond health fnsuwrance .
would not constitute added costs wider the drafi bill., %he employeos
wuld continue to be required to make up his back contributions,
along with his tomes, for eny perlod dering which they were not
wlthheld, This requlrenent slems from the foot & 1ot theps HE
ploypprdued ForReletise 2004102008 ¢ €14 RDREAR %§99§4§§§%§9§?a‘§
having "rendored servvice! ho glso sssumes a rosponalbility for
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the nblig;zitiom whlch that service would have inposeds

It ib oboub e difficult to estinate the nusber of now bask poy
entitlonents wiileh would arlee undor this proponel op ib 1s to aspens
tho velluo of theso entitlovents. The eleo of the now prouwps covorad
in gome insboncos le vory levoo. Convorucly, howaver, the potentidl
nuwber of boslk pay cogos likaly o arice fron thewe Erovps, expericnco
tells we, i porprielngly smolle For cxenplo, the now proposdl would
proteat coreor nonvoberans in ceoce of dewidion for conso. On opponl.,
the Cormloslon rovieus the procodwial adequocy of euch estlens in the
corpobiltive sorvice. Althoush there pre cbouds 1 $000,000 nonvoborans
in the compobitive sorvice, thore wne nob one appellont in theso oipe
sunsbonccn botweon July 1, 1959, md June 30, 1960, wiho would have boen
entitlod to bock pey bocouse of Commdosion actions We do nob know how
mony such eases wore handled at agency levels under eivounsbances shich
~world hove dnvolved back pey wndor tlds propossl. We would have to

easume though that tho mwbor wves fedvly emell boosuse the Cormission
go ravaly veoelves gppotles of this lxind,

Honveteran employeos dn exocpted positions for the firet timo
would be entitled to book pay 4f thoy lest conpensobion as & congequence
of unjustified or unwarranted sucpengiong, soporations or dmaotions fop
eonoce AL prosent, theso euployecs, end theve are ghoub 100,000 of
theny, have no eppedl to the Civil Service Cormiselon in such potiong,
and azencles beve eonsldoroile floxibility in actions affecting thole
tenuros  Undor Udo propostl, theroforo, there would Le only as naay
new beek pey entitlemont coses involving these employees as procodurcs
widor ageney control would gencralo.

This propogol would sleo sover, for the fiveb tine, enploypes
sorving probationary or trlal perleds. A any ons tlne, there are
probebly botueon 100,000 and 175,000 such persons throughont the gervice.
The propeoal roquiven, howeover, thobt there con be no enbitlouont to baok
pay without o Dinding that the edvorse asction invelvod was unJustified
or wonarrantods Conpared to porsons who have corpilebed thely trial
peviod, the eppesl wichts of probationary enployeas are very linmlted.
Haburslly this would tend to keap down the munbor of entitlanent cacos.

Under soction 2.301(e)(2) of the Covdselon's Negulations, the
Corrrlanion conplders sppeals of teralnations beged on conditlons exlaing
prior to the sppolntnent of probatdoners 4n the competitive scavice. In
lepa thon 100 cnses lagbh yeor wore Commlosion detemsinations such thot en
axployee vould have beon entitled to baok poye A probationary or brdial
pevdod cnployeo who is temadnated for woasons ocewrring aftor enployment
generally docs nob have a right to sppeal to the Commissions
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In soncdusiony tho Commission is unsble b Amabe the bg
thils propossl precisddy withous an expanalyg mgﬂﬁgi%gﬁgﬂtﬁ&ﬁ;mﬁgﬂ;f
:‘Ln'bf:; the expevionse of each Tedoral sgencys With the faobs whieh aé;g
u.mmml.ﬁ, howover, 4b mocms cofe to esbinate that less than $400,000
por year in pdiltdons cosbe would be involved Governmentwilde mud
thab most of theoo costa wowld bo of the type whiish gpencles mwbmmzily
ﬁmﬁrzoini tt;iw;g] ﬁgiﬂgﬁ;&nﬁmgg of cperaidonss The proposed leplslatlon
L e nvolyve additional adkd, b Loy pel ! ( '
edninteter 154 provisions. Gamnd:l.’tmm for p@mnnnal harriges. %'
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